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1. Introduction

Most of the world’'s water utiites are stad&ned andin many cases such status is
“entrenched” in a legislative or constitutional provisi@ince divestiture may change the state
ownership status of the water utiites and is therefoahilpted, the private sector potertial
are tapped by the useontract between them and the municipalities (or the statmed
utiities).

A regulatorysystem by which contractre utized to embody ex ante agreements between a
public entty and the private sector, stipulatinghts, obligations and conditionsvhich
reguatesthe parties are often termed “regulation by contract”.

Regulation by contract however, comes with critisisthat it reduces transparency. Authors
such asLobina and Hallsuggests thabftentimesit is “...the private operatofwhich has]
control over who can access the text of the concession agreement antbtariflag. > As
discussed above, the contract document embadigsal regulatory information stipulating the
rights, obligation and condition of the public seevin question.

Rouse also criticized “regulation by contradtVifat it [regulation by contractdoesn't dois
provide any means of regulating the contract owner, nor does it provide for transparency and
public participation. On the contrary, it tends to reduce transpeyeand assumes that
governments can look after the consumers' interests. Also, this lackneparency risks
providing the conditions for corruptiot?

Similar criticism is voiced by Eberhard:Transparency is also often compromised in
regulatory contracts, such as concession agreements or power purchase agseémenf

these contracts are open to public scrutiny. Government officials and private ogestir

justify such secrecy on the grounds of “commercial necessity or competitiant’iB urclear

why the secrecy is needed if the operator has been granted a de facto or de jure monopoly that
eliminates any possibility of competition, at least for a significant number of yéars.”

Meanwhie, Prosseér had warned against viewing regulatory refaticas “essentially
contractual”. “..the concept of an overall regulatory contract fits badly with the opennoess t
changing democratic goals and principlésProsser saidFreemaralso criticizes “regulatory
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contract” for its democratic defict. If reguiati is all about standard setting, implementation
and enforcement, then regulatory contract may sobsuegulatory process into mere
negotiation between a public authority and the privatéoseexcluding its beneficiaries from
the whole process.

Nevertteless, the view that regulaton by contract is not transpasemot without a
contender. Aquafed, The International Federation of Private t8WaOperators is of the
opinion that Private Sector Participation &nsures key requirements relatedttansparency

and accountability as the contract or license defines the respective roles of the public
authority and the operator....; the content of a regular detailed reporting, at least annual, on
achievements and performance and that the private amesapermanently regulated by an
authority, which checks its compliance with the contract / lic&hce

Proponents of private sector participation suctPagen et &land Mari? also contends that
icences or PPP contracts always spells out in a gedall the private sector's performance
targets and also contain some form of mandatory reportinghdip public counterpart.
Oftentimes such mechanism provides for betterpamesicy than unregulated public sector.

Nevertheless, the views that regulatiop contract is not transparent are backed by erapiri
evidence. Water contract were made confidential in Berin and was seteanly after a
referendum mandates publc bodies to disclose twmracts relating tothe Berlin water
privatization'® Concesen contracts and other regulatory information are alegorized as
confidential information in Jakarta, Indone$laThe state owned water utity PAM Jaya had
repeatedly refuse to disclose the concession corifang with other regulatory informatidf.
At the time of writing, an adjudication process is underwaytha National Freedom of
Information Commission to dele whether the contract and other information giang
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Jakarta water services can be releddddack of transparencig also cited inwater projects in
other regionsBudapest*, Johannesbutg, China® and the Czech Repullic

Given the prevalenceof reglation by contract in private sector participatiSP) it is
desireableto evaluate the premise that regulation by contractedees transparency and to
provide explanatiorof such phenomenon

This paper wil discuss water utiities regulation Jakarta where regulation by contract is
applied and wil occasionaly refer to other jurisdiction, Victoriad aEngland, to provide
comparison on how simiar issues are treated.

2. Regulation by contract versus regulation by agency

There are differences and indeed oftentimes confusienon the definttion of “regulation by
contract”. Shugart suggests th&he key feature of regulation-by-contract is thgteement is
reached ex ante between the private company and the public entity on detailed rights,
obligations, and conditions, and this agreement is what regulates the subsequent behavior of
the company'® Shugart (and Balance) later confirm his positomedfilation by contract]
refers to the fact that the details of the arrangement are basedarmal agreement between

the two parties (rather than being imposed unilaterally by law or by a discretionary regulator)
and that the organisations with responsibility for applying and adjudicating the regulatory
rules are those typically used for commercialtcacts—i.e. courts or arbitrators — and do not
include a statutory regulatoHence, it is the use of private contract which esidsthe rule of

the game that is emphasized on the defintion gfladon by contract.

However, authors such as Bakoviakt have different approach. Although they agreed that
“...the essence of regulation by contract is pre-specification, in one or more forexgl iart
agreements, of the formulas that determine prices that a distribution company isealda
charge for he [product] it sells’ they contend that such “agreement” could be emibddin
concession, licenses, decrees secondary regulation \asd® lSimiar position is followed by
Eberhard which views that “regulatory contract” da@ prespecified in detail in &sic law,
secondary legislation, licences, concession cost@gpower purchase agreemetits.

This paper does not take such view. If the rules of the gamendredied in contracts in the
meaning that lawyers normally understeothen they are subjecteo thepacta sunt servanda
principles i.e. that agreements are binding to the parses they are laws. Interpretation of
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such agreement must resort to the wil of the Eargasic law and statutes on the other hand
are not commonly referred to bwwyers as contracts although poltical scientist (as an
alusion) often refers to them as a reflection scial contracts”. What differentiates basic law

and statutes from ordinary private contract is thieatefn of the wil. The later reflects theliwi

of the people whereas the former reflects theafithe parties.

The easiest way to distinguish regulation by contract fréimaroforms of regulatior{such as
regulation “by agency” that we shall discuss belisvpn the determination of service leaad
prices?! If they are determined eante (by way of indexation or other things) throagformal
private contract between a publc authority and a privatéy ghen it is a regulatioiby
contract.

The direct opposite of regulation by contract sgtilation by agency{often called “regulation
by commissior®? or “‘independent regulatiof) in which, instead of curtaiing discretion-ex
ante through contracts, a regulatory agency is Istith to regulate the companies and
accorded with discretionarpowers to decide on regulatory matters.

The distinction between ‘“regulation by contract'dafiegulation by agency” originates from
two different regulatory traditons. The former is used iranEe whie the latter is a
commonplace in Anglo Saxon couesf*

The adoption and subsequent spreading of the “FrenaelMof regulation by contract by the
World Bank has been cogently elaborated by Finger and cRegulation by contract

model is attractive because the World Bank thought ithewuld reconcie the tension over
water as economic good versus aspiration toward@s psirticipation in water resources
managemert® Moreover, the fact that ownership of theter companies are stil left in the
hands of the state in a regulation by contract asenappealing than England’s full divestiture
model.

Thus, ckcentralization of water management coupled with thenezd of water as economic
good and user parimation was thought to be a good recipe to solve the world’s watblem
by the World Bank. As Allouche and Finger notes however, the World Bankotglaborate
how private frms would be inclined to work under sstfucture?’

Regulation by contrachad been a faiure in various cases. In Latin Americamtges
renegotiation occurredoughly every two years after the contract was conciifedhis
problem is often perceived as a problem of contractual jmetenes$® contract can never
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draw all posble contingencies. It would need a specific institutionaiméwork in order for
contract to function properly. Shugart have explim detail that among the prerequisites are
the culture of delegation and an administrative $ystent?

Apprently, in most countries the instititutionalepguisites for regulation by contract are not
present.For example, the term “concessidhét is often used by the World Barddersonly to

a business model where the private sector is aedowdth riglis and obligation in operating,
maintaining assets, collecting revenue and investwmdile the assets are stil legaly owned
by the public sector unti the concession period €hddowever in its country of origin, a
concessionis a legal term which caes different meaningthan its casual understanding as a
business model as it involves a delegation of gowental function backed by a system of
accountabiity under public administrative I&%v.The French system ofoncessionwhich
regards contract asnadministrativecontract reviewable before the administrative court is, as a
matter of practice, not recognized in Indonédia.

To cope with these deficiencies, some contracts msftute an ‘independent” regulator to
adjudicate dispute and to prevent frequent reramgotj often refereed as the “hybrid” system.
In practice, such as in Jakarta, the powers of the regul@astiiconstrained and do not have
the lberty to decide on matters regarding sendel and prices. This move towards the
hybrid system is perceived as a transitional model in whichlya iidependent agency may
develop®* As we shall see later apprently this hybrid sysstinhave some problems, among
other, with respect to its transparency.

3. Methodology, Analytical Framework and Justifications

By no means is the term ‘transparency” easy tnelefThe word originates from the
Latin phrasetrans (through) andparere (appear)’® This Latin meaning infuences the modern
dictionary defintion of the word “transparént“(of a material or article) allowing light to
pass through so that objects behind can be distinctly easy to perceiveeot ¥ieDther
dictionaries also invoke simiar definitiondirfe or sheer enough to be seen thrdugfiree
from pretence or decéit‘ readily understoot®’

The academic notion of the term is often simiartiiat Hall and Rogers suggests that
transparency and accountabiity in water governahceare built on the free flow of
informatior. 3 Florinis definiton of transparency is more specific...the release of
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information by institutions that is relevant to evaluating those institutibh$n a later
publication she offers another definition: the degree to which information is available to
outsiders that enable them to have informed vaicgecisions and/or to assess the decisions
made by insidefs*°

From all defintion of transparency, there is only one l@asjs without which the
concept of transparency would not &eceptableinformation. For that reasortransparency is
defned in this paper as the public disclosure of informatioftansparency has several
dimensions: (1) the availabiity of information,)(2Zhe public disclosure of such information
and (3) the qualty of information disclosedodes of dclosure can be categorized into
passive and active. Passive disclosure rules establishrighite of individuals to file an
information request to public bodies. Individuals are entittedetjuest any information that the
public authority holds, as longs they are not exempted by legislation. On the other hand,
active disclosure rules establish specificaly thge$ of information that should be published
by discloser. Disclosers do not have any obligation to publghotier information, unless as
staed in the legislation. The former is found mostlyfreedom of information (Fol) legislation
whereas the latter is found mostly in sectoral rules.

Finally, there arewo types of active disclosure rules that wil be evaluatethisngaper. These
concen disclosure of information regarding service levell st service andnvestment.

These items are essental water utiities regulation and as we wil dissuater its disclosure
may a part of the human right to water requiremente paper wil ompare whether such
information is avaiable in Jakarta where regulation by contract is employed and oonali

refers toanother municipalty in Indonesia, Bogor, as wselEagland and Victoriavhere more

advanced form of regulation exist.

The Jakae model ofwater PSP has been discussed by various autfbr€ontracts wer
entered into between PAM Jayhe municipalty owned water company and the private
contractorsPalyja and Aetra. The scope of the PSP covers @dicss of water services from
treament to distribution. Later, an independent regulatorJ¥MSRB, was set up. However, the
JWSRB'’s powers are lmited to faciitatihg mediation in tase of dispute and coordinating
liaison between the concessionaire and variousrigmest institutions.

Bogor has a publcly owned water company and usebnetgby laws as the primary
instrument for regulating its water company. Ergjlgmivatized its water companies by way of
full divestiture of ten regional water authoritiess such, the scope of priigation stems from
bukwater provision to treatment and distribution. An independegulator, OFWAT is
installed for economic regulation and consumer gutin purpose.
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Victoria’s water companies are publicly owned buuiaed by a multi utity regator the
Essential Services Commission (ESC). Victoria’'s watervices system is segregated between
bulkwater provision and treatment with distribution. Theetaid provided by Melbourne Water
and the former are provided by three water retaihmanies. All of these companies are state
owned and regulated by the ESC. However, the Sfatéctoria entered into buikbperate
transfer contract with a private operator caledi@syure— on behalf of Melbourne Water to
provide the state with bukwater frodesalinated sea water. Thus, in Victoria there is pesco
of contracting, but this is done at the bulkwatesvjgion level and not at the distribution level
whereas in Jakarta, the concession contract privatizesegihents of water services from
treatnent to distribution.

As previously discussed, thpaper wil discuss active disclosure mechanism with
respect to service levellcustomer service infoonatand investment planning processs
Hendry*? and Grahaft both note, one of the regulatory tasks is to ensure thatdprsvi
maintain service levels. Service levels, in additontariffs and protection of vulnerable groups
are essentialy the heart of regulation. i addition to determining prices orteaof return--
is one of the primary reasons why a water company is regulatech ananifestation of the
price that consumers are paying. Therefore, ibgidl if consumers are informed about what
the service levels are since it is what they cgaljeexpect to get from the water company.
Transparency of service levels requires that not only tiea standards fosupply, customer
service, compliance review and consumer grievances ade mnansparent but also that non
compliance with service levelsnéthe consequences for companies in breach deseédc

Service levels could be elaborated in the formegkhtion or, alternatively, embodied
in a contract. There could be a problem with trarepcy if the service levels are set through
contractualterms — which are not published rather than if they were set through legislation,
which by default, is always promulgated.

Closely related to service level is the utiites’ investimpolicy. Regulation can serve
many values: environment, equity or higher watealityu This could trigger tradeoffs in the
“‘regulatory quadrangle™ prices, network expansiovater qualty and the environment. If
utiites invest on expanding the network to provide encoverage, then less money is spent on
investing in eher priorities. What is it that the consumer realynts@ Better water qualiy,
more extension to the poor or higher environmentatlatals? Consumers need to be informed
on the utiites investment plans so that they can gwvpraper feedback. Hencaedtiities’
investment planning should be made transparent aticigzgory.

At the same time, network expansion or other forfingn@stment as discussed above
could also mean higher prices. To some who cannotdafioprice hike, such burdens are
unaccefable. In developing countries, especially, utiitieicgs are poltically sensitive. There
have been cases in the past where a riot occusudrof a price increas&sin big cities
where the gap between the rich and the poor is wide, pricés bEelated to supply security.
There have been cases in Jakarta where main watergogdeeing tapped into ilegally by the
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citizens to provide for their daiy consumption they cannot afford to pay the pri¢e.More
investment may require a tariff increasbut tariff increase may provoke unr&stThe private
sector tends to take the position that a tariff increase ieriiesolution as they believe that the
poor actually pay more with the status qtibHowever, previous research by Bakker indicates
that the discussion on wilingness to pay is too siniplists it does not take into account
disincentives embedded within the current system, suchigastransaction costs and high
connection fee® In order to miigate such adverse effect, crosssidizhton might be
required. Furthermore, to a certain extent, even the loarropthe tariff band may need to get
a tariff increase on the condtion that more filtyibis given to the poor. In order to be
legtimate, cross subsidizaton and the increagwigthe tariff rate needs to effectively
communicated to the poor. This requires transpgrendhe tariff setting methodology for the
consumption of intermediariess organizations sushcwl society, and simpliied explanation
of tariff increase combirk with ease of payment mechanism for the poor.

There are also some normative justification for tiamsparency of service level and investment
planning. The General Comment 15 on the Human Right to VB&tes that“The right of
individuals and groups to participate in decisioraking processes that may affect their
exercise of the right to water must be an integral part of any poliogramme or strategy
concerning water. Individuals and groups should be given full and equal access to
information comerning water, water services and the environment, held by public authorities
or third parties’*°As service levelcustomer service and investmplanning information
affect the fuflment of an individuals human right to water, the distie of such
information would be mandatory under human rightsclmanism.

Furthermore, the Independent Expert (now SpecigbBdeur) on the Human Right to water
states in its report to the UN Genersdsembly: The process of decisianaking and
implementation, any instruments that delegate service provision including conaadts,
instruments that outline roles and responsibilities must be transparerah wdguires the
disclosure of adequate andffaient information and actual access to informatigh Such
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access of information is- in Independent Expert's view vital to ensure the right of the
public to participate in the decision making proc¥ss

To conclude, irrespective of any ownership deloof water utiities (public or private), the
scope of PSP in water services (in bulkwater, treatmenisiobuation) or any regulatory model
implemented (“by contract”, “by agency” or “hybridpr whether the regulation conducted at
the local (Jakartaor Bogor municipality), national (England) or the stateel (Victoria),
information pertaining service levellcustomer sEviand investment planningnust be
published as they form a part of the human right t@mat

4. Confidentiality problem in Jakarta

Jakarta’s regulatory bodies are constrained froralodieg information arising out of
the concession due to the confidentialty clausehenCooperation Agreemerithis has been
the primary impediment towards transparency.

The clause obligates the pest to keep all information arising out of the caatr
confidential, unless both of the parties agreeemiise. Through some informants and a reply
to an Fol request from PAM Jayhe author is able to confirm that the confideiytiadiause
reads as flws®*

47.1 General Provisions

The patrties, officers, directors, experts and/or personnel and agents of each Party are
obliged to maintain the confidentiality of all commercial and technical information
which they possess and has been obtained from eat Bad are forbidden from
using the information except for the purposes intended in this Agreemesyt éar

that categorized as:

(@) information which was already controlled/possessed by one Party, unless it
should have been known by such Party thahsnformation constitutes confidential
information of the other Party;

(b) information which was public knowledge at the time it was revealed under this
Agreement; and

(c) information which became public knowledge after being revealed under this
Agreemen

47.2 Disclosure of Confidential Material

(@  The Parties may disclose the confidential information referred tdansge 47.1

to a third party for the purpose of implementation of this Agreement, with the
stipulation that a written agreement has been made before the information is disclosed
to ensure that the third party receiving the information will maintain its confidégtial

and only use the information for the purpose for which it was disclosed.

51 |
Ibid
2 Cooperation Agreement Between PAM Jaya and The Concesrsip8001Clause47.1 and 2. See also
Daryanto, A.,Jawaban Surat KRuHA (Letter No. 581/DIV.T&P/X1/201dtel November 8 2011 on PAM
JAYA's response to Fol Request by KRuf@®M Jaya 2011)



(b) In the event of a disclosure of information as intended in Clause 47.2(a), in the
interest of the implementation of this Agreement, the disclosure must fagpived
by the other Party.

First, it is relevant to ask: who are bound by this provisidiie Cooperation
Agreementmandates that all p&$ (PAM Jaya and the concessionaires) and people affliated
with them (this includes directors, experts, pershrshall “... maintain the confidentiality of
all commercial and technical information which they possess and has been obtained from each
Party”.®3 It is to be noted that the term ‘party’ here refershe concessionas@nd PAM Jaya
It is interesting to ask if the regulatory body (JWSRB) aifidiad$ at the Governor’s office can
also be bound by this clause. Strictly speaking, as gady, they cannot be directly bound by
the contract. However, as the regulatory body idutesti under the contract, they adopt some
of the principles stipulated therein, and this melkl the policies to preserve confidentialities.
This brings a question on th@nsparency impact of tteybrid model.

Secondly, it is relevant to discuss the breadth of thisigimov Which informéon is
covered by the confidentialty clause? One must notettisaterm “commercial and technical
information” covers a wide range of information. In pragtithis clause effectively shislcll
information acquired by PAM Jaya through reports and tigedéien towards the
concessionaires. In other research conducted by the ,aotitoonly regulatory information is
treated as confidential, but also the Cooperation Agrdetseli °* The regulator considers the
contract confidentialty clause extends into thet@xt document itself. This was confirmed by
a feld interview to Palyja, which also interprelmttthe confidentialty ause is meant to cover
both information arising out of the contract and the eottitself>® Finally, this stance was
confrmed by an official Fol requeStmade by an NGO to PAM Jaya. The NGO request
demanded that PAM Jaya discloses (a) Jakarta \Waieperation Agreemest along with its
amendments, (b) results of financial audits comlidtythe state audit agency and (c) financial
projections used in determining water tarifs. Hogre PAM Jaya, through a lettércited the
summary of clause 47 above arefused to disclose the requested information, inclutiiag
Cooperation Agreemeriiself. Thus, the private sectors, JWSRB and PANaJal have one
voice in this matter: the confidentialty clause eexts to the concession contract itseff. The
case, at the time of this writing, is currently being apple&te the National Freedom of
Information Commission®

This restriction from disclosurender Clause 4has four qualifiers: (1) disclosure can
only be made to ‘third parties”, (2) disclosure can only be maidle a purpose of
implementing the Cooperation Agreement, (3) theladisy party and the third party must
enter into a confidentialty agreement prior to tbeclosure and, (4) al partes to the
Cooperation Agreementnust agree to the disclosure.Public disclosure of any regulatory

53 Cooperation Agreement Between PAM Jaya and The Concessia2@idClause 47.1

>4 AlAfghani and othersTransparansi Lembagiembaga Regulator Penyediaan Air Minum Di DKI Jakarta
% Interview with Palyja in Jakarta, January 10, 2(dlyja regard that the confidentiality clause may provoke
suspicion and erode public trust.

°¢ Reza,Pemintaan Dokumen dan Informasi Kontrak Konsesi Layam@&nMinum Jakarta (Freedom of
Information Law Request for Documents and Contractualrimddion Concerning Jakarta's Water Services
Concession), Letter N0.019/KIP/V/2011 dated October 3112

*’ Daryanto,Jawaban Surat KRUHA (Letter No. 581/DIV.T&P/XI/201 tettNovember 8 2011 on PAM JAYA's
response to Fol Request by KRuHA)

%8 Rizal, Tanda Terima Pendaftaran Pengajuan Sengketa InformasiA®6/RSI/P/XII/KIP/2011, KRUHA vs
PDAM DKI Jakarta, 0712-2011

%% Cooperation Agreement Between PAM Jaya and The Concessia2@idClause 47.2



information acquired by PAM Jaya is then virtuatigpossible, as the contract requires any
third parties to enter into confidentialty agreatmeith the disclosing party. The qualifiers are
only designed to disclosefanmation to specific third parties, such as actanis and auditors
but not the public.

Furthermore, this clause serves primarily the intereshefcbncessionaire, although it
is formulated to apply to both parties. This is because @ullatery information tends to flow
from the concessionaires to PAM Jaya through therteg duties and investigative powers as
discussed in the previous section, and not the othgran@und. It is PAM Jaya who has
obligation to be accountable in its dealng withdthparties, including the concessionaire, and
therefore might be required to disclose some regulatdormation.

Governor Regulatiori18, which is the primary legal basis for the establshinof the
regulatory body outside th€ooperation Agreemerdtipuates that the JWSRB is obligated to
maintain confidentialt of all information and can only utilize information for the purp®f
mediating disputes between the contracting pattieEnis is despite the fact the Pergub 118
refers to the Indonesian Foiam of Information Law. i additon, JWSRB enacted its internal
code of conduct on participation and transparency, the Regulatory Body &ule Year 2007
on the Mechanism and Procedure of Transparencyakarth’s Water Services. Since
JWSRB'’s intial nandate is weak, the rule has no legtimate binding poatthough in
practice it is used as a basis for JWSRB’s opexatiDespite the word ‘transparency” in the
rule’s title, the rule makes no mentiorii public disclosure of regulatory information.

To conclude, although the JWSRB and its officials and agestat a party to the
contract the regulation which establishes them incorpordie tontracs confidentiality
principles. As a result, public disclosure of reguiatinformation becomes impossible.

This is in contrast with other regioralvned waterwork companies which do not
engage with private sector participation, such agoB Unconstrained with any confidentialty
obligation to another party, Bogor, a city 60 kiometers south of Jakadgalates in its
regional bylaw that the utiity must provide periodical perf@nce reportdor the purpose of
transparencyto the public®?

5. Service Level/Customer Service

The Cooperation Agreement obligates the concessisnd meet certain service
level3. Concessionaires are given the liberty to deterntite means and methodbr
delvering the service standards as set on thaambnschedule. There is also an obligation to
conduct sampling and testing of water qualty irtcidance with standards agreed by the
ministry of health, complemented by the obligation deliver the test results to PAM Jaya,
every month. PAM Jaya is allowed to exercise its owtingeon the condition that it does not

60 peraturan Gubernur DKI Jakarta No0.118 Tahun 20latafey Badan Regulator Pelayanan Air Minum
Article 5.b . Note that the JWSRB's primary functiis mediating disputes. See section 5.1.2 above. The
JWSRB lacks the power normally accorded to independantlatory bodies, such as in determining tariffs or
imposing penalties. This article appears to be draftéighintof that purpose.

61 peraturan Badan Regulator Pelayanan Air Minum Diiadta No. 02 Tahun 2007 Tentang Mekanisme Dan
Prosedur Transparansi Pelayanan Air Minum Jakarta

%2 peraturan Daerah Kota Bogor Nomor 5 Tahun 2006 TentangaPelayAir Minum Perusahaan Daerah Air
Minum Tirta Pakuan Kota Bogdtrticle 3 (2) (c)

63 Cooperation Agreement Between PAM Jaya and The Conce#sid2091Schedule 8



hinder the concessionaire’s daily operation. Thetigsa may refer examinaton to an
independent expert should disagreement concermngpliance of water qualty arise.

Service level* consist of ambient water quality standards, drinking mwatandards,
pressure at customer connection, maximum respomeetdi answer phone calls, attendance
time to response complaints, time for completion of repairs, and the obligatioonnect in
areas where mains are avaiable. Categorization edethstandards is made avaiable at the
JWSRB's websit€®, but the detais have never been officially disetb by the authorities and
the concessionaire.

Hence, there is no way for customers in Jakarta to know tihleeseto which they are
entited In 2007, the regulatory body insisted to the media that the Cooperation Agteem
contains a clause mandating compensation to consumere inartiount of IDR 50000
(approximately USD 5) if a disruption occurs famore than one day. A member of the
regulatory body stated:

“The JWSRB has requested, on the last 6 months, that customer rights should be
published. However, the operators always refuse. Without publication on the mass
media, Jakartans will never know their rights with respect to service disrugfion”

Note that the JWSRB is constrained from publshihg contract due to a
confidentiality claus®’ and its statuf® which — pursuant to the contract prohiits the
disclosure of regulatory information.

Such astance was also supported by the JWSRB Chairman at teatAimmad Lanti,
who suggested that disclosure of consumers’ rights wouwlthleerthe community to file class
action suits in order to obtain such compens&fiohhe PAM Jaya Director however, denied
that such a compensation scheme eXts.

The Cooperation Agreement obliges the concessionaire nuplete repairs to any
interruption, at maximum, within 24 hours after it occuraiuFe to comply such requirement
may trigger a penalty and in additothe obligation to pay compensation to consuffer.
Schedule 15 reads:

“Every Customer who complains in writing to the Second Party shall lii¢edrto a
rebate in the next month's Customer bill of 10% of the Customer's bill for the month in
which the complaint arosewith a minimum rebate of Rp. 10,000 and a maximum
rebate of Rp.50,000.

4 Ibid Clauses 31.1 and 31.2
65 Jakarta Water Supply Regulatory Body, ‘Kinerja Opetato (JWSRB
<http://www.jakartawater.org/indexphp?option=comntent&view=article &id=96&Iltemid=257&lang=en>
accessed August 18, 2011
66 statement of Dr. Riant Nugroho as quoted by Kompes ‘Sak Pelanggan Disembunyikan (Customer's
Rights are ConcealedDaily Kompas(Jakarta, November 27, 200@n Personal Communication with the
author, Dr. Nugroho confned such statement.
67 Cooperation Agreement Between PAM Jaya and The Concessia2@iClause 47
®8 peraturan Gubernur DKI Jakarta No.118 Tahun 201itafey Badan Regulator Pelayanan Air Minum
Article 5b
jz‘Hak Pelanggan Disembunyikan (Customer's Rights amc€aled)

Ibid
" Cooperation Agreement Between PAM Jaya and The Concessia2@iiSchedule 15



If a Customer claims that compensation in excess of Rp.50,000, the Custalireariy

be entitled under this Schedule to a maximum of Rp.50,000 with the balance of any
claim to be settled by mutual agreement between'the Second Party and thee€astom
through some other mediation, arbitral or court process.

Rebates will be made directly to the Customers in the next
month's Customer bill, without affecting project revenue.”

When water quality is not in compliance with theegmribed standard, the Cooperation
Agreement obliges the parties to hold ‘discussion’for the purposes of establishing the
reason for the non compliardc& Only when it is found that the concessionarat fault wil
it be responsible to repair the service and pay a penaltytalitiged clause above implies that
non-compliance is permissible ff it is not due to thstfparty’s fautt. "

In order to avoid the presumption that such problem is typicdéveloping countries
where there is a general lack of governance, réles/ant to briefly provide another Indonesian
case studyBogor is a municipalty 60 km south of Jakarta where db@pany is publicly
owned. In Bogor, service disruptionsthe duty to connegtcertain continuity and quantityof
water flow, customer service standardsnd compensation mechanism for breaching these
standardsare clearly stipulated iits regional by law ath are therefore published?

Note thatas a part of a regional by law, changes to theselatds and the enforcement thereof
folows the regular pattern of democratic rulemaking ctimgisof “notice and commenting®
Parliament members were given nota@iethe draft and then the draft is discussed and enacted
as law. Conversely, in Jakarta any changes to these rstenaast be negotiated biateraly
with the concessionaire.

In England, information on both service levels aodtamer service standards regulated in a
Statutory Instrument (the “GSS Rule”) and so they avaiable to the public’® Meanwhie,
water qualty is regulated in a separate Statutosgrument and the DWI (Drinking Water
Inspectorate)is tasked with supervising its enforceméntUtiites must enact a code of
practice, basing on GSS Rule, to be approved by Ofwatn important transparency
mechanism in England is that in the licence camgitOfwat requires that such code and any

2 |bid Clause 21.g.

3 There are probabilities that the supply of bulkwatere@ses in terms afuality and quantity. Such condition

is beyond the reach of concessionaire’s abilities. Tlsse protects the concessionaire from being penalized
for failures in bulkwater supplies. Sixd Clause 11

% Article 20, Peraturan Daerah Kota Bogor Nomor 5 Tahun 2006 TentangaPelayAir Minum Perusahaan
Daerah Air Minum Tirta Pakuan Kota Bogdrmese inludes the rights to have meters tested, obtain results on
exmaniation of water quality testing, obtain inforimat about structure and amount of tariff, some
compensation rights and some rights to complain.

S Notice and commenting is a common process ofuteatic rulemaking. This howeve can be absent in
contractingFreeman, ‘Contracting State, The’
’® The Water Supply and Sewerage Services (Customer ServiceaBtapRegulations 2008he Water Supply
and Sewerage Services (Customer Service Standards) Regwsi20@8, SI 2008 No. 594
" SeeThe Water Supply Regulations 2010, SI 2010 No. 188 Sl is egularly amended. Particularly see
Regulation 4 (2) (a).
8 Instrument of Appointment by the Secretary of State formhiadhment of Thames Water Utilities Limited as
a water and sewerage undertaker under the Water Act 19892005)
<http://www.ofwat.gov.uk/industrystructure/licendles lic_tms.pdf> accessed May 24, 20Cbndition G



substantive amendment thereof be put to trentith of customers, its copies made available
for inspections and anyone requesting it shoulétie to obtain it free of chardé.

Likewise, in Victoria Drinking water quality are regulated directly bgidtation® The service
standard is regulated thigh the Customer Service Code (CSEtiiies must enact and
publish a customer charter which is formulated Base the CSC82 The guaranteed service
level compensation however is not mandatory. If utiitieeose to enact them, they must be
approvedoy the ESC and published as a part of the CSC.

Service Levels and Customer Service standardsBagor, England and Victoria are
transparent because they are a part of the regulatstrumentsavaiable in the public
domain The regionaby-law is a pubé document in Bogor,he GSS Ruleand the drinking
water qualty standard ifEngland is a Statutory Instrumenthie in Victoria the drinking
water standard is in primary legislation weherdaes the service level and customer service
standard is a partfahe Customer Service Code enacted by the regulatory. bGdgversely
in Jakarta, they form part of the Cooperation Agreemdrith is confdentiallt is important
to emphasize that in other municipalities in Induaewhere no concession takes place, th
national guideline on drinking water qualty is anporated into regionddy-law (which is a
form of secondary legislation and therefore published) sewlice level and customer service
standards also enumerated in thelaoys 23

Another reason whyeEngland and Victoria is more transparent than Jakartaedmuse in
addition to stipulation of service standards in egulatory instrument (n a Statutory
Instrument or in a Code), there is a legal obdigato further disseminate the service standard
information in the form of a customer charter (Vietf¥ or code of practice (England.

™ Thames Water, ‘Code of Practice: important helgfiformation and advice for household customers’
(Thames Water, <http://www.thameswater.co.uk/cps/rde/xbcr/corglesof-practiceandcustomeiguarantee
scheme.pdf> accessed May 31, 2011

80 gafe Drinking Water Act 2003, No.46 of 2003 (Victoria)

81 Essential Services CommissioBystomer Service Code Metropolitan Retail and Regidviater Businesses
(Issue No 7, 15 Ocber 2010, 2007) <http://www.esc.vic.gov.au/NR/rdoedyD8B6324B15314BD2-BOA6-
80FE9EOA 44D 1/0/CustomerService Code.pdRart B

82 Seeibid Part C (Customer Charter)

83 peraturan Daerah Kota Bogor No. 4 Tahun 2004 Tentangs&eaa Daerah Air Minum Tirta Pakuan Kota
Bogor Peraturan Daerah Kota Bogor Nomor 5 Tahun 200&hgelayanan Air Minum Perusahaan Daerah Air
Minum Tirta Pakuan Kota BogdBee alscAlAfghani, M.M., ‘Anti-Privatisation Debates, Opaque Rules and
‘Privatised’” Water Services Provision: Some Lessonmfiodonesia’ in Alan Nicol, Lyla Mehta and Jeremy
Allouche €ds)IDS Bulettin: ‘Some for All?’ Politics and Pathways in Weadnd Sanitationvol 43.2 (Institute of
Development Studies, WileBlackwell 2012)

84 Essential Services CommissioBystomer Service Code Metropolitan Retail and Regidviater Businesses
Part C.

8 This is regulated in licence condition G see for exaripistrument of Appointment by the Secretary of State
for the Environment of Thames Water Utilities Limitechavater and sewerage undertakerunderthe Water Act
1989Instrument of Appointment by the Secretary of State for WalBgsvoCymru Cyfyngedig as a water and
sewerage undertaker under the Water Act 1989  (1989)
<http://www.ofwat.gov.uk/industrystructure/licencles lic_wsh.pdf> accessed May 24, 20Idistrument of
Appointment by the Secretary of State for the Enviroriroé Severn Trent Water Limited as a water and
sewerage undertaker under the Water Act 1989  (1989)
<http://www.ofwat.gov.uk/industrystructure/licendlss lic_svt.pdf> accessed May 24, 2011



These charters and codes are drafted based ompf@wvering regulatory instrument, but in a
language which is simpler and more understandable atiegal instrumerit®

6. Investment

The contract stipulates for a 5 year investment prageaand an annual Investment
and O/M programe®’ The 5 year program must be agreed by PAM Jaya but the yearly
investment and O/M program requires only to be udised with therf® The obligation to
invest and extend the network is also formulateteims of “technical target®, detaied on
schedule & of the contract, which consist of the volume of water biled, production oblpota
water, non revenue water, number of connections thedratio of service coverage The
companies have full discretion on how to implemeetrt®? By the end of the contract period,
the contract targels 100 per cent of coverage, which mean that all &hda should be
connected to the water netwotk.

Bakker maintained that the system in Jakarta is impliciéiptipoor as it conveys
disincentives to both provideand the poor to connect to the netwdtkThe disincentives for
the poor to connect according to Bakker amesécure tenure, the need for fleilgi of
payment, convenience, status and high ‘transaction costs’ which includes the infrastructur
costs to build storage because networked water supply is only interlitie-ups and time
off work to pay bills (for those without bank accounts andileegincome); fear of time
required to deal with mis-read meters and over-chargirig)

The concessionaire also faces some disincentiveonnecting to the poor. On the face
of it, the system of water chasyehich pays the concessionaire based on the volume of water
they sold (in accordance with indexation formula anther variables) should not influence their
decision to connect. This assumption was confirmed bypikate sector during an interview
in Jakarta®® Bakker found that disincentives occur because o 5 covered by the lowest
tarif band and the income generated by extending theorie to them falls below the
production cost’ Connecting to the poor meaneducing PAM Jaya’'s capabiity to collect
more revenue and this wil eventualyffeat PAM Jaya’s abiity to pay water chargeto the

86 Especially in Victoria: See Part C, para 16%ufnmary of charter: A water business may summarise or
otherwise communicate the contents of its charteahéf summary document at least addre$sgssential
Services CommissionCustomer Service Code Metropolitan Retail and RegionaéMBusinesses

87 Cooperation Agreement Between PAM Jaya and The Concessic2@iClause 9.4.F

% |bid Clause 9.1.F

8 |bid Clause 9.4.B

9 bid, Clause 20

11bid, Schedule 8

2 |bid Clause 9.4.B

% |bid, Schedule 8 Aetra’s coverage in 2007 was 66.08% while its targe494. Se¢anti and othersThe
First Ten Years of Implementation of the Jakarta Watep8up5-Year Concession Agreement (198@08)

94 Bakker, K., ‘Conflicts over water supply in Jakarta, Indsiaein B Barraqué and E Vachos (edsjban
Water Conflicts, an analysis on the origins and natdreaterrelated unrest and conflicts in the urban context
gUNESCO Working series SED06/WS/19. 2006)

® ibid p. 115

% The private sector commented that, due to the in built sysfemater charge, they extend water network
solely due to demand consideratidtAM Jaya's Concessionaireersonal Communication with the Private
Sector(January 11, @11)

97 According to Bakkers research in May 2005, the lowesiff is IDR 500 whereas the production ost is
agoproximately IDR 3,000

%8 See also the discussion on PAM Jaya’s debts above



concessionaire® Other disincentive buit in to the systemare due to the disorderly
distribution of homes which raises the transactioss, and lack of land tenur&®

Expansion to poor areas widick of land tenure has been inhibited by the presence of
mafialke!®! organizatios controling public hydrants, which benefit from yehigh prices
from the amount of water sold from these taps to the p8diThe flow of money from these
activities could also be used to capture poloyking in network expansion to the poor.
Bluntly said, not connecting to the poor besdfibth the concessionaire (by reducing the risk
of non payment from PAM Jaya and the high risk of transactishlyy connecting to theoor)
and it also beneftcomplict officials through high rergxtracton from seling water from
public taps.

A transparensystem would enable the public to comment and participatetwork
expansion and investment mdfR® Achievement of the concessionaire’s technical targe
published partially (but not routiniag by the rlagory body at its websit8* and is discussed
widely in books published by them? However, what is urgent for the citizen is thian itselff,
the otcome of which wil have direct affect on theireltiood. In an interview with Palyja®,
they pointed out that they voluntarily submited an investnplan every three months before
yearend to PAM Jaya although it is not required by dbatract. Thiss a good practice but
unfortunately, this submission is not followed by a public distostom PAM Jaya or the
regulatorybody to the public. There are also no adequate mechanisms foulilie tp be able
to obtain, comment and participate in the cosioeaire’s investment plan.

In Victoria, every investment plan for the upcomiegulatory period is stipulated in each
utiity's “Water Plan”!%’ Each utiity's Satement ofObligation contain an obligation for the
utiity to “...develop and implement opemdatransparent process&$ in its planning stage.
This becomes the legal basis for the disseminatiche Water PlanUtiities are also required

to submit corporate plans to the treasurer. There is no obligation to plodighbut there is an
obligation to have it ready for inspection, upon reqist. When the ESC finaly makes
determination, there is a legal obligatitm include a statement of purpose and the reason for
making such determinatib? and the notice must be published in the Gowerm Gazette,
daily newspaper generaly circulating in Victoda on the internet!*

9 Bakker, ‘Conflicts over water supply in Jakarta, Indsia’p.123

1001hid p.128

101 ovei, L. and Whittington, D., ‘Rer¢xtracting behavior by multiple agents in the provisismunicipal
water supply: a study of Jakarta, Indonesia’ 29 Water ResoRessarch

102 pgy Up: How the Water Mafia Controls Access'The Jakarta Globe 2009)
<http://thejakartaglobe.com/waterworries/pay-howthe-watermafiacontrolsaccess/3199B>

103 |n many instances, the high cost of transaction in rga#tie connection can actually be reduced through
public work conducted by the poor themselves.

104 3akarta Water Supply Regulatory Body, ‘Kinerja Opetato

105 Lanti and othersThe First Ten Years of Implementation of the Jakarta Watppl$25Year Concession
Agreement (1992008)

108 1nterview with Palyja, Jakarta, January 10, 2011

107 Utilities are required by their SOO to submit water plan,tfe purpose of price determination. See SOO
CWW para 14.1

108 cWW SOO pard0.1. See alstvater Industry Act 1994, Water Industry Regulatory Ord@33@ra 14 (1)

(@) (X If utilities fail to adhere this provisiothen the Water Plan may be deemed contrary to ‘regylator
principles’ and as a result they may need to be revised &@36ewil instead prescribe prices

19%9\ater Act 1989 No. 80 of 1989, Verson 16249

10 Egsential Services Commission Act 2001 No. 62 of 2036 (1)

11bid. s.35 (2)



In England, the primary transparency tools in investmand price determination are the
publication of companies’ Five Years Business Plafisand annual June Returas which
contains regulatory information submitted by the ieditIn addition, customer representative

- which are set up under statute represent the public interest in investment plannin
process:® Understanding consumer preferences is a part of theegsowhich the company
must undertaké!* This leads the company to publish their draft mssinplan and consuit
with customer in its draftingThere are ngoer selegal requirements to publish these plans, but
the company websites publishes them and Odwatebsite compilests links. Ofwat also
publishes each companies’ leakage target in its 5 yeacly Peterminatiod™® There is also a
yearly monitoring of each company's leakage tatgetlf companies fail to achievéeakage
targets, Ofwat wil “name anghame” them in its annual repour if it is serious, categorize it
as breach of its licence conditior.” The cornerstore of transparency mechanism in the English
water regulation is the Water Industry Act whiclpudates that the Secretary of State and the
Director (of OFWAT)may arrange for the publication, “in such form and in such manner as
he considers appropriatt'® of information related to the companies which wolokel in the
public interest'® to be miblished!2°

Idealy, investment (and service levels) should eefieonsumer demand and therefore be
appropriately refected in prices, as is done throughougr stakeholder participation
mechanisms preceding price determinations in England aotdri&. However, in Jakarta, the
systemwhere the private sector is paid based on the volume of wadetosconsumeand the
contractually predetermined investment targets disconnect prices fronticpolas they put
investment matterbilateraly between the ate owned utiity PAM Jaya and its concessonaire
any without public involve ment.

7. Mitigating the transparency problem

112 Ofwat, ‘Periodic review 2009: water & sewerage comparfieal business plans one page summaries’

(Ofwat)  <http:/www.ofwat.gov.uk/pricereview/pr09phase3/sub_fb@9partasumm> accessed August 20,

2011

113 The legal basis for the Customer Council for Water {Z&er) can be found owater Industry Act 1991

c 56 Chapter lll. @ Water is involved in stakeholders research which feetts wtilities draft business plan.
Ofwat, ‘Setting price limits for 20105: Framework and approach’

<http://www.ofwat.gov.uk/pricereview/pap_pos_prO8nmd080327.pdf> accessed January 12, 2012

15 Ofwat, ‘Future water and sewerage charges 280 Final determinations’ Qfwal)

<http://www.ofwat.gov.uk/pricereview/prO9phase3/dei09 finalful.pdf> accessed August 20, 2@de Table

19: Leakage assumptions 201D to 20141

16 Ofwat, ‘Security of Supply’ (2011) <http://www.oét.gov.uk/publications/securityofsupply> accessed

November 28, 2011

17 Announcement of leakage target was included in Ofw@ésurity of supply, leakage and water efficiency

issued annually. Currently, company’s leakage pedoge is reported in th&ervice anddelivery —

performance of the water companies in England and Wales

18yater Industry Act 1991 (England)201 (1)

119 The exact term of s201 (1) i:.as it may appear to him to be in the public interest tblsh.” Hence, the

legislation provides discretion to the regulator jimige which matters is considered to be in thelipub

interestlbid s 201 (1)

120 This is further reinforced in the company’s licence conditiSee Conditon M.3, Instrument of

Appointment by the Secretary of State for the Enviemnof Severn Trent Water Limited as a water and

sewerage undertaker under the Water Act 198%10thing in this paragraph shall prevent the Directomiro

using or disclosing any Information witwhich he has been furnished under this Condition or anyrothe

Condition of this Appointment for the purpose of carryinglda functions under the Act



Despite the rejection to disclose contracts and othgulatery information in Jakarta, in
Indonesia, both the Law on Public Serviceand the Law on Freedom of Informatibit
actually require any contract entered between a publc bwutly a private sector to be
publshed. The problem is when the state owned rwatiity (PAM Jaya) or the Jakarta
Governor office publishes such contract irmpdance with the Freedom of Information Law,
they could be held liable for a breach of contact. This is despite the fact that tentract
does not explicitty prohibits the disclosure of the contract docuraimbughin practice,the
regulator, PAM dya and the private sector share the view thatdhédentialty clause cover
both information arising out of regulatory procesaad the contract document itséff

Common to most concession contract and driven by the distrrards the host state legal
system, the Jakarta concession contract refers apytes to be settled by an international
arbitration. A breach of contract would mean that PA&d§a and the Jakarta local government
could be dragged into an international arbitrati@uch proceeding wil likely to trigger
intervention from the central government as it invoMedohesia’s image as an investor host
state. Furthermore, the Jakarta concession has been nosthkle ever since it was invoked in
1997. It has now been renegotiated for several times thrpagistaking process and is
currently under effort to further renegotiate sarhés financial clauses.

Thus, the hesistancy of PAM Jaya and the local govetnimedisclosing the contracts and
other regulatory information is understandable. Somesgeaency effort would jeoperdize the
current effort in renegotiating the concession emtir it could drag them to international
arbitration and it wil trigger intervention from the national government.

Victoria has developed a good policy for dealing with contractual cordiéigrniroblems by
requiring public bodies to publish in full all contract docuseworth over $10 milion of
value — throughits procurement and public sector accountigs'?® The state of Victoria also
establish a Contract Publishing System (CPS) toaach repository of all contract entered by
the Victorian government and other Victorian public isedSome of the contraptovision can
be excised if it concern trade secret or commerd@amation, but the general rule presumes
towards full disclosure. The policy guidelines stdtat any excision must be justified and time
imited.

In addition, in order to tackle any mmisle breach of contract ltigation, the Victorian
procurement guideline require that any private tpart should acknowledge and permit any

121 yndang Undang No. 25 Tahun 2009 Tentang Pelayanan RAitile 13 (1) (b), (d) and (e)The Public
Service Law only obligates the publication of contrakey terms.

122 yndang Undang No.14 Tahun 2008 Tentang KeterbukaarmagirPublik Article 11.1 (e).

123 cooperation Agreement Between PAM Jaya and The Concessia?@liClause 47.1

124 personal CommunicationField Interview with Palyja, Jakarta, January 10, 2011 Personal
Communication Field Interview with Stakeholders, Jakarta, January 2011 . See also the rejection of
contract disclosure by PAM Jaya, citing clause 4Ddryanto, Jawaban Surat KRuHA (LetteNo.
581/DIV.T&P/XI/2011 dated November 8 2011 on PAM JAYAomese to Fol Request by KRuHA)

125 Bracks, S.,Ensuring Openness and Probity in Victorian Government 2atg, A Policy Statemer{2010)
<http://www.growingvictoria.vic.gov.au/CA256D800@102/Lookup/EnsuringProbity Policy/$file/Open_profpd

> Bracks, S.Ensuring Openness and Probity in Vidaar Government Contracts, Implementation Guidelines
(2010)
<http://www.growingvictoria.vic.gov.au/CA256D800@102/Lookup/EnsuringProbityGuide/$file/Guide.pdf>

See alsoDepartment of Treasury & Finance (Victoridyational PPP Guidelines, Partnerships Victoria
Requirementg2010) Australian Governmenijational Public Private Partnership Guidelines, Volume 2:
Practitioners’ Guidg2011) On integration of this policy with Public Sector Accding Rules, se®epartment of
Treasury & Finance (Victoria;RD 12A Disclosure of Major Contracf2005)



disclosure required for governmental accountabiibhechanism or if the information is
requested under a Freedash Information Act. The PSP desalination contract edtento
between Melbourne Water (a company owned by Victoriamefdment) and Aquasure (an
SPV established by SUEZ, Thies and Degremont) shigcl earlier contain this waiver clause
which a forms a part of the contract's general denfiality clausé?® Thus, confidentiality
clause remains a feature of the contract, but ritadts waiver that it wil not be enforceable
under an Freedom of Information request and that that@rsector a cowetpart would agree
to the contraicdisclosure.

The Victorian system of contract publication is notfgmr There are stil problems with its
enforcement. A report by a Victorian Auditor General afieghe government to deliberately
dissect contract into separatontracts each worth less than $10 milion ofievah order to
evade the obligation to publish it at the Contract PifmisBystent?’ The report also suggests
that many of the excision made under the desalnatontract were not accompanied by
justification and explanation as to the time Iimit. Finally, despl those policies, the excised
key financial information on the desalination caatris still not able to be disclosed at a
pariamentary inquiry?®

Despite all the weaknesses, the Victoriasteay demonstrates that it is possible to mitigate the
lack of transparency caused by contracting out of publgcesr At the heart of this is the high
integration between Victorian Freedom of Informatlbw and contract disclosure requirement
with the procurement policy and public sector accountingstuOn the other hand, despite the
regulation on contract disclosure at the primary Jathe Indonesian Publc Service Law and
the Indonesian Freedom of Information Law, the madan procurement rulesoes not
contain any contract disclosure requirement or referén the aforesaid legislation. As a resul,
the procurement system in Indonesia is conductdwutitadherence to the Fol rules.

Last but not least, the enforcement of Victorian coht@dication policy is made possible
with empowering institutions: the Victorian Audit@eeneral which is tasked with evaluating
and supervising the probity and transparency of gowsrroontracting and the Contract
Publishing System (CPS) which contain a s#fpoy of all contract documents. Without these
supporting institutions, the contract publication polcy wouldveh problems with its
enforcement. None of these supporting institutiensavaiable in Indonesia. Thiadonesian
state audit agencies are tadkwith auditing government contract, but they do not have
obligation to evaluate anything beyond value for moneysideration. Likewise, the National
Freedom of Informaton Commission has some redpiiiies with respect to Fol
enforcement, but has ydéb develop a capaciy in supervising the transpgrei contract.
Indonesia also has a centralized procurement welisit this website only lists “expression of
interests” and calls for suppliers and does notighebthe final contract. However, theaso
mean that Indonesia has the potential to modifyngttution to develop a contract publication
system such as that in Victoria.

126 The Minister for Water of the State of Victoria and oth¥fistorian Desalinaton Project D&C Direct Deed
§2009) See clause 14

2" pearson, D.D.R.,Managing the Requirements for Disclosing Private Sectomtfats (2010)
<http://www.audit.vic.gov.au/pdf/20100623_Disclossr Full_Report.pdf> November 10, 2010

128 standing Committee on Finance and Public Admini&tna Inquiry into the business case for water
infrastructure (Transcript), Hearing With Chloe Mun Chairman of AquaSure Pty Ltd, 17 June 2010
(Victoria Parliament 2010)
<http://www.parliament.vic.gov.au/images/storiestdments/counci/ SCFPA/water/Transcripts/Munro_FEmal
df> accessed 15 February 2012



Had the concession contract been publishad the confidentialty clausemodified to allow
Fol disclosures, would iguarantee the transparency of water regulatiodakarta? In terms
of the content that might be the casfethe contract is published, the public in Jakarta wil
obtain information on service level or customer rightdowever, the process which leads to
the enactment of those standards wil remain to abébilateral negotiation between the
authorties and the private sectahie the actual beneficiary, the public, wil begarded
only as athird party.

As for investment planning, the Jakarta concessamract can in theory be modifiesb that
investment and corporate planning documents are publisimeldthe investment planning
process should involve other stakeholders. However, using dottraembody transparency
and participatory mechanisms wil thehange the essence that such obligation is only owed
from one party to another as a matter of contractual airiga@ind not to the public in
general.

This means that if these transparency and partcipatequirements are contractualy
imposed, theprivate sector concessonaire wibt be directly obligated to ‘the public’ to
become transparent and participatory. Their oloigas owed to the counterpart and not the
public which, as a result, the publc has no dilegal recourse to compel the cessionaire
and their public sector counterpart to participatethe process and to ask the contracting
parties to be transparent. It is an adagium in law that cord@es not become binding on
third parties. In the Jakarta water concession contraztpublic is the third party. This is a
contrast to investment planning process in Victama England as explained above.

Furthermore,there are inherent constrains for transparencyeofice levelcustomer service
standard and investment planning wheguiation is conducted in a contractual setting. First
is the reluctance of the private sector to sincerely discloformation as it may uncover its
negotiating position. Second is the culure of negotiatdiich is often conducted behind
closed door— as common in procurement in which secrecies of the negyptptocess are
protected by law. This is difficult to change. Third, revethe public is represented on the
negotiating table, it wil not change its posti@s a third partywhich is always “one step
further removed” from the regulatory process. If the publipresentative wishes to express
ts aspiration, it must first express it to the lgubuthority (PAM Jaya in this case) which is a
contracting party which wil then further negotiatewith the concessionaire. Caarsely in
England and Victorieand Bogor, public aspiration is more direct and the regulatorthe
pariament in Bogor) is compelled to take into account public aispir

8. Applicability of Fol to regulatory bodies

Regulates in England (including Ofwat) and Victoria (ndlng ESC) are subject to the
provisions of Fol laws, but in Jakarta there iagieement whether the Fol law applieshe
independent water regulator in Jakarta tWSRB. The main reason for this ischase,
unike Ofwat (England) and ESC (Victoria), the JWSRB is an entity established under a
contract.

The JWSRB does have a legal mandate under a GovRegulation, but it suffers from
some problems, namely, that the mandate itself lacks t@gulpower — the functions of
JWSRB is limited to mediating disputes before relgrit to external dispute resolution
organization and in coordinating governmenatieh in the regulatory process. Secondly, the
Governor Regulation has no actual binding powecesit is not legislation. As a comparison,
the English OFWAT and the Victorian ESC are both @& by primary legislation. These



weaknesses prevent the JWSRBM being categorized as a public body under the
Indonesian FoLaw.'?°

The inapplicabilty of Fb Law to regulatory bodies set up under contractsught another
guestionas to the transparency and accountabilty of tiybrith” model of regulationWhere
regulators have a publc body statussuch as OFWAT and the ESEthe Fol and many
other public law mechanisms are applicable to them. As a result they aredfao be
transparent and accountablette publicvis a visal regulatorystakeholdersHowever, when
regulators are set up under contracsuch as JWSRB- Fol Law and many other public law
mechanisms may not be applicable to them.

9. Conclusion

This paperconfrms the hypothesis quoted at the beginninghisf paper that regulation by
contact as appled in Jakarta has some transparency probleres. pdper defines
transparency as the public disclosure of informati®uch disclosure is categorized into
active disclosure and passive disclosure rules. The adBaosure rules are dividedtan
disclosure of service levelcustomer service and merst planning information. Passive
disclosure rule is analyzed in term of the applicabityFceedom of Information law to the
regulatory body.

The paper finds that information regarding serveeel/customer service not disclosed in
Jakarta where regulaton by contract is employednv€rsely, they form a part of public

document in Bogor municipalty, Victoria and England. ektment planning is also not

disclosed in Jakarta. However, the plagndocuments are regularly disclosed in England
and Victoria.

One of the main culprits for the lack of transparency iradakis the confidentialty clause,
but as Victoria shows, this could be miigated by the us€reédom of Information Law
waiver claise in contracts and by publishinge titontract through a governmenhnage
contract repository. This would require more integration betweeedbm of Information
Law and procurement policy and public sector accountiigs — something that Indonesia
must pursue.

However, lack of transparency which is caused lgyofa beyond the confdentialty clause
such as problems with investment planning and licafyiity of Fol rules to regulator may
be difficut to miigate. In regulation by contract bilateralism tends to vpile As such,
matters such as investment planning are decided Hilateetween contracting parties. If
regulators are instaled such as Jakarta's hybrid” system, their mandate and the
interpretation thereof would belimited to the concession contract and the parties’inalig
intentions. This signifies that thaltimate “principal” for regulator in regulation by contrast
not the public, but the contracting parties.

Conversely, in other forms of regulation, such agulagion by agency (in England and
Victoria) as well as direct regulati by government (in Bogor), all service service
levelcustomer service information including investtn plan is available as a public
document. Regulators in a wagion by agency setting is either empowered by legisldtip

a discretionary power to disclose regulatory infmtiom which it deems to be in the public
interest (England) or there are public law rulescivimandates the process to be transparent

129 Yyndang Undang No.14 Tahun 2008 Tentang KeterbukaamiagrPublikArticle 1.3



(Victoria). Furthermore the process of setting those standamisplan are also open to
public, either throgh the statutory customer represemtdfingland) or other meangn a
regulation by agency se

tting — atthough there might be element of negotiation in practiceompanies investment
plan are “adopted” by the regulatorwhereas in regulation by contract they are formaly
“‘negotiated” Thus in regulation by agencyr direct government regulation the public have
direct recourse to the regulator. In regulationcoytract on the other hand, the public is one
step further removed from the process. It reliesthencontracting public authority to express
its aspiration and the contracting authority sified to further negotiate such aspiration with
its private sector counterpart.



	1. Introduction
	2. Regulation by contract versus regulation by agency
	3. Methodology, Analytical Framework and Justifications
	4. Confidentiality problem in Jakarta
	5. Service Level/Customer Service
	6. Investment
	7. Mitigating the transparency problem
	8. Applicability of FoI to regulatory bodies
	9. Conclusion

